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Section 2 Citizen means a United 
States citizen within the meaning of 
section 2 of the Shipping Act, 1916, 46 
U.S.C. 802, without regard to any stat-
ute that ‘‘deems’’ a vessel to be owned 
and operated by a Section 2 Citizen. 

Secretary means the Secretary of 
Transportation acting through the 
Maritime Administrator. 

Tank Vessel means, as stated in 46 
U.S.C. 2101(38), a self-propelled tank 
vessel that is constructed or adapted to 
carry, or that carries, oil or hazardous 
material in bulk as cargo or cargo res-
idue. In addition, the vessel must be 
double hulled and capable of carrying 
simultaneously more than two sepa-
rated grades of refined petroleum prod-
ucts. 

Transfer of an MSP Operating Agree-
ment includes any sale, assignment or 
transfer of the MSP Operating Agree-
ment, either directly or indirectly, or 
through any sale, reorganization, 
merger, or consolidation of the MSP 
Contractor. 

United States includes the 50 U.S. 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Northern Mariana Islands, Guam, 
American Samoa, and the Virgin Is-
lands. 

United States Citizen Trust means: 
(1) Subject to paragraph (3) of this 

definition, a trust that is qualified 
under this definition. 

(2) A trust is qualified only if: 
(i) Each of the trustees is a Section 2 

Citizen; and 
(ii) The application for documenta-

tion of the vessel under 46 U.S.C. chap-
ter 121, includes the affidavit of each 
trustee stating that the trustee is not 
aware of any reason involving a bene-
ficiary of the trust that is not a Sec-
tion 2 Citizen, or involving any other 
person that is not a Section 2 Citizen, 
as a result of which the beneficiary or 
other person would hold more than 25 
percent of the aggregate power to in-
fluence or limit the exercise of the au-
thority of the trustee with respect to 
matters involving any ownership or op-
eration of the vessel that may ad-
versely affect the interests of the 
United States. 

(3) If any person that is not a Section 
2 Citizen has authority to direct or par-
ticipate in directing a trustee for a 

trust in matters involving any owner-
ship or operation of the vessel that 
may adversely affect the interests of 
the United States or in removing a 
trustee for a trust without cause, ei-
ther directly or indirectly through the 
control of another person, the trust in-
strument provides that persons who 
are not Section 2 Citizens may not hold 
more than 25 percent of the aggregate 
authority to so direct or remove a 
trustee. 

(4) This definition shall not be con-
sidered to prohibit a person who is not 
a Section 2 Citizen from holding more 
than 25 percent of the beneficial inter-
est in a trust. 

United States Documented Vessel 
means a vessel documented under 46 
U.S.C. chapter 121. 

§ 296.3 Applications. 

(a) Action by MARAD.—Time Dead-
lines. Applications for enrollment of 
vessels in the MSP were due by October 
15, 2004 to the Secretary, Maritime Ad-
ministration, Room 7218, Maritime Ad-
ministration, U.S. Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. Any appli-
cations received before October 15, 2004 
were deemed to have been submitted on 
October 15, 2004. Within 90 days after 
receipt of a completed application, the 
Secretary was obligated to approve the 
application, in conjunction with the 
SecDef, or provide in writing the rea-
son for denial of that application. Exe-
cution of a standard MSP Operating 
Agreement took place reasonably soon 
after approval of the application. Con-
tractors of MSP Operating Agreements 
were required to submit ownership in-
formation and signed charters to 
MARAD for approval by July 1, 2005. 

(b) Action by the Applicant. Each ap-
plicant for an MSP Operating Agree-
ment was required to submit an appli-
cation under OMB control number 2133– 
0525 to the Secretary, Maritime Admin-
istration in the manner prescribed on 
that form. Application forms were 
made available from MARAD’s Office 
of Sealift Support, or the application 
form could be downloaded from the 
MARAD Web site, http:// 
www.marad.dot.gov, Information re-
quired included: 
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(1) An Affidavit of Section 2 Citizenship 
that comports with the requirements 
of 46 CFR part 355, if applying as a Sec-
tion 2 Citizen. Otherwise, an affidavit 
which demonstrates that the applicant 
is qualified to document a vessel under 
46 U.S.C. chapter 121 is required. If the 
applicant is a vessel operator and pro-
poses to employ a vessel manager, then 
the applicant must supply an affidavit 
for the vessel manager that meets the 
same citizenship requirements applica-
ble to the applicant; 

(2) Certificate of Incorporation; 
(3) Copies of by-laws or other governing 

instruments; 
(4) Maritime related affiliations; 
(5) Financial data: 
(i) Provide an audited financial state-

ment or a completed MARAD Form 
MA–172 dated within 120 days after the 
close of the most recent fiscal period; 
and 

(ii) Provide estimated annual fore-
cast of maritime operations for the 
next five years showing revenue and 
expense, including explanations of any 
significant increase or decrease of 
these items; 

(6) Intermodal network: 
(i) If applicable, a statement describ-

ing the applicant’s operating and 
transportation assets, including ves-
sels, container stocks, trucks, railcars, 
terminal facilities, and systems used to 
link such assets together; 

(ii) The number of containers and 
their twenty-foot equivalent units 
(TEUs) by size and type owned and/or 
long-term leased by the applicant dis-
tinguishing those that are owned from 
those that are leased; and 

(iii) The number of chassis by size 
and type owned and/or long-term leased 
by the applicant distinguishing those 
that are owned from those that are 
leased; 

(7) Diversity of trading patterns: A list 
of countries and trade routes serviced 
along with the types and volumes of 
cargo carried; 

(8) Applicant’s record of owning and/or 
operating vessels: Provide number of 
ships owned and/or operated, specifying 
flag, in the last ten years, trades in-
volved, number of employees in your 
ship operations department, vessel or 
ship managers utilized in the operation 
of your vessels, and any other informa-

tion relevant to your record of owning 
or operating vessels; 

(9) Bareboat charter arrangements, if 
applicable; 

(10) Vessel data including vessel type, 
size, and construction date; 

(11) Military Utility: Provide an as-
sessment of the value of the vessel to 
DOD sealift requirements. Provide 
characteristics which indicate the 
value of the vessels to DOD including 
items of specific value, e.g., ramp 
strengths, national defense sealift fea-
tures; 

(12) Special Security Agreements: If ap-
plicable, provide a copy of any Special 
Security Agreement; 

(13) If applicable, Certification from 
documentation citizen who is the demise 
charterer of the MSP vessel: In a letter 
submitted at the time of the applica-
tion addressed to the Administrator 
and the Commander from the Chief Ex-
ecutive Officer, or equivalent, of a doc-
umentation citizen that is the proposed 
Contractor of an MSP Operating Agree-
ment, provide a statement that there 
are no treaties, statutes, regulations, 
or other laws of the foreign coun-
try(ies) of the parent, that would pro-
hibit the proposed Contractor from per-
forming its obligations under an MSP 
Operating Agreement. The statement 
should be substantially in the fol-
lowing format: 

‘‘I, llll, Chief Executive Officer of 
llll, certify to you that there are no 
treaties, statutes, regulations, or other laws 
of the foreign country(ies) of ll’s ultimate 
foreign parent or intermediate parents that 
would prohibit ll from performing its obli-
gations under an Operating Agreement with 
the Maritime Administration pursuant to 
the Maritime Security Act of 2003.’’; 

(14) Agreement from the ultimate foreign 
parent of the documentation citizen: An 
agreement to be signed and submitted 
at the time of application from the 
equivalent of the Chief Executive Offi-
cer of the ultimate foreign parent of a 
documentation citizen not to influence 
the operation of the MSP vessel in a 
manner that will adversely affect the 
interests of the United States. The 
Agreement should be substantially in 
the following format: 

‘‘I, llll, am the Chief Executive Officer 
[or equivalent] of lll, the ultimate foreign 
parent of llll, a documentation citizen of 
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the United States that is applying for an 
MSP Operating Agreement. I agree on behalf 
of the ‘‘foreign parent’’ that neither llll 

(the ultimate foreign parent) nor any rep-
resentative of llll (the ultimate foreign 
parent) will in any way influence the oper-
ation of the MSP vessel in a manner that 
will adversely affect the interests of the 
United States.’’; 

(15) Replacement Vessel Plan and Age 
Waiver: If applicable, an applicant must 
submit a replacement vessel plan along 
with an age waiver request if the appli-
cant seeks an age waiver for an exist-
ing vessel(s). The vessel replacement 
plan shall include the vessel’s charac-
teristics, a letter of intent or other 
document indicating agreement for 
purchase of vessel, and a forecast of op-
erations for five years for the replace-
ment vessel. The age restriction for 
over-age vessels shall not apply to a 
Participating Fleet Vessel during the 
30-month period beginning on the date 
the vessel begins operating under an 
MSP Operating Agreement under the 
MSA 2003 provided that the Secretary 
has determined that the Contractor 
has entered into an arrangement for a 
replacement vessel that will be eligible 
to be included in an MSP Operating 
Agreement, and; 

(16) Anti-Lobbying Certificate: A cer-
tificate as required by 49 CFR part 20 
stating that no funds provided under 
MSP have been used for lobbying to ob-
tain an Operating Agreement. 

(Approved by the Office of Management and 
Budget under Control Number 2133–0525) 

§ 296.4 Waivers. 
In General—In special circumstances, 

and for good cause shown, the proce-
dures prescribed in this part may be 
waived in writing by the Secretary, by 
mutual agreement of the Secretary in 
consultation with the SecDef, and the 
Contractor, so long as the procedures 
adopted are consistent with the MSA 
2003 and with the objectives of these 
regulations. 

Subpart B—Eligibility 

§ 296.10 Citizenship requirements of 
owners, charterers and operators. 

Citizenship requirements are deemed 
to have been met if during the entire 
period of an MSP Operating Agreement 

under this chapter that applies to the 
vessel, all of the conditions of any of 
the paragraphs (a), (b), (c), or (d) of this 
section are met, and subject to condi-
tions in paragraph (e): 

(a) A vessel to be included in an MSP 
Operating Agreement is owned and op-
erated by one or more persons that are 
Section 2 Citizens. 

(b) A vessel to be included in an MSP 
Operating Agreement is owned by ei-
ther a person that is a Section 2 Cit-
izen or a United States Citizen Trust, 
and the vessel is demise chartered to a 
non-Section 2 Citizen— 

(1) That is eligible to document the 
vessel under 46 U.S.C. chapter 121; 

(2) Whose chairman of the board of 
directors, chief executive officer, and a 
majority of the members of the board 
of directors are Section 2 Citizens, and 
are appointed and subject to removal 
only upon approval by the Secretary as 
follows: 

(i) Proposed changes to the chairman 
of the board, chief executive officer, 
and membership of the board of direc-
tors must be submitted to the Adminis-
trator 60 days before scheduled to take 
effect; and 

(ii) MARAD must approve or dis-
approve changes within 30 days of re-
ceiving the proposed changes; 

(3) That certifies to the Secretary in 
a format substantially similar to the 
format at § 296.3(b)(13) that there are no 
treaties, statutes, regulations, or other 
laws that would prohibit the Con-
tractor from performing its obligations 
under an MSP Operating Agreement at 
the time of application for an MSP Op-
erating Agreement; and 

(4) The ultimate foreign parent of 
that person proffers, at the time of ap-
plication for an MSP Operating Agree-
ment, an agreement in a format sub-
stantially similar to the format at 
§ 296.3(b)(14) not to influence the ves-
sel’s operation in a way that is detri-
mental to the United States. 

(c) A vessel to be included in an MSP 
Operating Agreement is owned and op-
erated by a defense contractor or a re-
lated person to include affiliated or re-
lated companies within the same cor-
porate group that: 

(1) Is eligible to document the vessel 
under 46 U.S.C. chapter 121; 

VerDate Aug<31>2005 12:36 Nov 19, 2008 Jkt 214195 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\214195.XXX 214195er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R


		Superintendent of Documents
	2014-10-01T11:15:33-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




